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HistoryLink

93 Pike Street, Suite 315B, Seattle, WA 98101

Phone: 206.447.8140 E-Mail: Admin@bhistorylink.org

Visit www.HistoryLink.org, the Free Online Encyclopedia of Washington State History
A 501(c)(3) Not-for-Profit Corporation

January 21, 2022

Marilyn Sheldon

Tulalip Tribes Charitable Fund
8802 27" Ave NE

Tulalip, WA 98271

Dear Marilyn,

HistoryLink’s 2021 Tulalip Cares grant project is complete and we are thrilled to have added
a new walking tour and several new articles to HistoryLink.org. We increased the project
budget to add an additional in-kind article about Frank Shaffer, an Everett resident who was
involved in a significant Espionage and Sedition Acts Supreme Court case. We are grateful to
your funding and our Snohomish County writing team for making this year’s project possible.

For 2021, the Tulalip Cares grant allowed us to add the following articles and tour:

Walking Tour
e Forest Park; HistoryLink.Tours File

Feature Articles and Timeline Entries
e Jetty Island (Everett); HistoryLink.org File 21336

e A fireworks malfunction sets part of Jetty Island ablaze on July 4, 1985.;
HistoryLink.org File 21337

e Owuloolt Estuary; HistoryLink.org File 21376
e North Ebey Slough levee at Marysville is breached, allowing tidal waters to
flow into the Qwuloolt Estuary on August 28, 2015.; HistoryLink.org File 21379

In-Kind

Thanks to the generous contributions by several Snohomish County historians, we were
also able to post the following to HistoryLink.org:

e "Baggy's Boys" -- How a team of tough kids from Everett won the mythical
national championship of high school football; HistoryLink.org File 21180

e Shaffer, Frank (1877-1950?); HistoryLink.org File 21334

Your continued support has helped us strengthen our Snohomish County editorial team
and continues to make HistoryLink better and we thank you again.

Sincerely,
Marie McCaffrey Margaret Riddle
Executive Director, HistoryLink HistoryLink Historian
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only a few months before the financial Panic of 1893 kicked off a severe depression which lasted for
much of the rest of the decade. Nevertheless, the Land Company moved forward with its plans to
develop the harbor, and by the end of the year the company had received approval from the U.S.
government to proceed at its own expense. But Hewitt needed federal funds for the job, and spent part of
1894 lobbying the federal government for funds to dredge the harbor and build a "training dike” in the
bay in front of the harbor to protect it. By the time the federal government approved funding and

provided plans and specifications for the harbor and jetty, it was the spring of 1895,
Construction Woes

The contract to dredge the harbor and build the jetty was awarded to the Rucker brothers, and
construction began in the early summer of 1895. Between then and November almost 8,000 feet of the
jetty was built, stretching southwest from Smith Island and in front of the mouth of the Snohomish
River. A double row of piles was laid and filled in with brush, but the brush wasn't anchored and soon
began blowing away whenever there was a breeze. Crews learned to put rocks on the brush to keep it in
place. Work paused in November 1895 and resumed a year later, during which time excavated soil from
nearby dredging work was used Lo build up the west side of the jetty. By late 1897, the jetty was 14,000
feet long.

Here, work paused again. Though the original plan would have created tidal gates in the harbor to help
keep it free of silt, the government had instead opted for a less expensive option and eliminated the gates
in the final plan. This proved to be a costly mistake. Because the jetty blocked the flow of the Snohomish
River as it exited into the bay, silt and debris from the river began flowing into the harbor and depositing
along the shoreline. Repeated dredging as the 1900s began proved costly and futile. By the 1910s, it was

becoming obvious that it wasn't working.

The problem had first been addressed in 1902 when a large opening, subsequently named Steamboat
Gap, was cut oul of the jetty in front of the mouth of the river to allow silt and river debris to flow into
the bay instead of into the harbor. It worked, but the gap was nevertheless closed again in 1910 as part of
a misguided attempt to increase the river's velocity to force the silt through the harbor channel and into
the bay. Instead, the silt built up in the harbor at a faster rate than it had the first time the gap had been
closed. The gap was opened permanently in 1915, and in later years it was widened at least twice until it
was more than 2,000 feet wide.

Birth of an Island

The jetty was now a narrow, two-mile-long island, though it would be another half-century before the
name Jelty Island would come into vogue. During the 1910s and 1920s, material from dredging
operations and other sources was added to the west side of the island and slowly built it up. In 1912 and

1931 the northern part of the island was rebuilt to an elevation of slightly more than 14 feet, where it
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tinder-dry grass and set it ablaze, and the flames spread briskly in the onshore breeze. Volunteers
unsuccessfully fought the fire into the wee hours of the next morning. By then, it was continuing to

slowly spread among the tall grass and driftwood in the center of the island.
Don't be a Thor-Head

Firefighting efforts the next morning got off to a poor start. A fire crew being taken to the island by a
police boat was stranded when the boat grounded because of the low tide. When the crew finally landed
at noon, they realized the portable pumps they had brought were too small to pump water from Port
Gardner Bay during low tide. When they finally got water on the fire, the resulting smoke sent a pall over
the Marina Village complex and the northern part of Everelt, giving residents an unpleasant reminder of
the city's infamous months-long "tire fire,” which had been just been put out that spring. To add insult to
injury, firefighters were also forced to battle a smaller brush fire south of the main fire, which had been
accidently set by revelers on the island shooting off fireworks at about the same time that the main fire
erupted.

The difficulties continued the following day. That morning two of the three pumps being used to fight
the fire broke down, and the remaining pump was unable to get enough water on the fire because the
tide was once again oul. Strong winds made the fire harder to fight and continued to send smoke over
Everett's northern neighborhoods. People complained. The adverse publicity so irked the pyrotechnician
that he called the Herald to state his case. He assured the paper that fireworks were safe, pointing out that
the rest of the 250-piece show had gone off without a hitch. The Herald aired his views in an article titled

"Don't be a Thor-head -- give the guy a break.”

By the time firefighters left the island that evening they were gaining the upper hand, and they got it
largely put out by the end of the next day, July 7. There were no injuries from either the blast or the fire,
and though it burned a nearly half-mile strip of grass in the center of the island, damage was minor.
Except for a few seagull eggs, the island's bird population was similarly unaffected, partly because their

nesting areas were on the northern part of the island and not impacted by the blaze.

Six weeks after the blast, city officials announced they believed they had determined the cause of the epic
fail. Apparently, neither mortar nor shell had malfunctioned. Instead, the incoming tide had weakened
the sand under the 10-foot launching tube, making the launch site unstable. When the device was
ignited, the sand spread the force of the ignition along the ground, which caused the shell to explode in

its launcher.
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Recognizing these sovereign rights and the collective expertise of generations of Indigenous resource

managemenl practices was key lo the planning and public education process.
Initial Phases

Due to successful efforts to gain the approval of key stakeholders, the project was able to proceed. Before
the final stage of levee breach could be attempted, project managers needed to acquire properties in the
project area and secure permits and funding from multiple agencies at the tribal, county, state, and
federal levels. An initial 200 acres of farmland were purchased by the Tulalip Tribes in 1998, and
additional land was acquired over the years. Through a combination of purchasing with restoration
funding, easements, and land swaps, the total acreage of the project reached 315. The process was
complex and involved years of difficult negotiations, which in the end took nearly 20 years and $20.5

million to complete.

As the land acquisition, permitting, and funding pieces fell into place, the physical work of restoration
was able to commence. From 2008 to 2015 workers engaged in preparing the estuary site by removing
garbage and structures, restoring the streams and natural range in topography, and planting native
vegetation. A setback levee was constructed by the US. Army Corps of Engineers in order o protect the
City of Marysville's stormwater filtration facility adjacent to the estuary site. At the recommendation of
consultants hired for the project, Alan Creek was rerouted so that its outlet was farther upstream;
another measure designed o protect the stormwater facility. Aside from this alteration, Alan and Jones

creeks were restored as close to their historic states as possible.
Restoration Progress and Outcomes

The work of restoring the Qwuloolt Estuary did not end with the breaching of the levee, which took
place on August 28, 2015, though the period of human intervention had largely ended. In the years
following, change has come from the repetition of natural processes. Tides bringing in salt water
repeatedly flood fields still containing invasive species, slowly killing off plants that are no longer suited
for the new environment. Decomposing dead plants return organic matter to the slowly changing soils.
Incoming tides also bring sediment that continues to alter the topography and carve channels and

streambeds as they recede.

Human interaction with the estuary has not ceased altogether. The focus has shifted from active
restoration work to monitoring the site as natural forces continue o effect change. In the years since the
breach, several monitoring stations have been installed to analyze sedimentation and hydrology. The
Northwest Fisheries Science Center began monitoring pre-breach fish populations in 2009 in
collaboration with the Tulalip Tribes. Before the breach, studies showed that 90 percent of fishes
observed were invasive species; these populations have dwindled because they were ill-suited for survival

in a brackish environmenl.
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The next game was scheduled for Saturday, September 25, against Stanwood High School. But at the last
minute, Stanwood backed out, so Sedro-Woolley agreed to come down and play Everett. For the first
half, Bagshaw played his second team. But, during the second two quarters, he played his regular squad.
In the end, Everett stomped Sedro-Woolley 68-0. The game drew a fair-sized crowd to Athletic Field.

Interestingly, Sedro-Woolley would be the only Washington high school team Everett played in 1920.

In those days, Everett took on anyone who chose to challenge them in a football game. This included
prep, college and military teams. And so, on Saturday, October 2, the Bremerton Navy Yard team traveled
to Everett to play Baggy's boys. Bremerton was confident they could beat Everett. After all, Bremerton
outweighed Everetl seven pounds a man. They were also all over 21, as some of them had fought for
Uncle 5am in World War 1. What chance did these teenagers have against grown men? The Naval
commanding officer told his players not to play too rough against the boys. Therefore, it was quite a

surprise to Bremerton when they got beat 27-0.

The following Saturday, October 9, another Naval team journeyed to Everett to take on Baggy's boys.
They were the Bremerton Naval Base Hospital. They had recently beaten Bremerton Navy Yard by a
score comparable to Everett. It looked to be a good matchup. However, with several second team men in
the lineup, Everett sailed right through them. In the end, they notched a win over Naval Base Hospital by
a score of 84-0. Baggy's boys even managed to score four touchdowns in the final six minutes of the
game. Everetl was running up such big scores, other teams didn't want to play them. Folks still spoke of
the 170-0 drubbing Baggy's team had given Bellingham in 1913. In 1920, Chehalis cancelled its game

against Everell.

Consequently, there was no game on Saturday, October 16, so the team traveled to Seattle to watch the
University of Washington play the University of Montana. Prior to the game, Everett watched the
University of Washington's freshmen squad play 5t. Martin's College. Everett had an interest in this game

as it was scheduled to play both teams over the next two weeks.

The game against the University of Washington freshmen was played on Saturday, October 23. Again,
they were playing a team with players much older than Baggy's boys. Furthermore, the UW freshmen
were eager to play Everetl. They wanted revenge. They had tied Everett 7-7 the previous year. It looked
like Everett had finally met its match. But Coach Bagshaw had his boys ready. And, through the fight on
Athletic Field, Everett prevailed 20-0. The local paper said, "The crack University team returned to

Seattle a sadder bul wiser eleven.”

On Sunday, October 31, Everett faced St. Martin's College in a game that promised to be an exciting 60
minutes of football. Incidentally, Bagshaw insisted his boys play 15-minute collegiate quarters, instead of
12-minute high school quarters. Previously, St. Martin's had played the UW freshmen to a standstill.
Everetl had beaten the UW freshmen. St. Martin's College wanted to prove it was better than the UW

frosh. The game was a tussle from beginning to end. There were several injuries. The Athletic Field was
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quite muddy. Roy Sievers, who played left end for Everett, had a brilliant game. However, he had to be

taken out during the second half with a broken ankle. In the end, Everett sacked S1. Martin's 19-0.

Because there was no game scheduled for Saturday, November 6, Everett again traveled to Seattle, this

time to watch the Washington-Stanford game.

Then, on Saturday, November 13, The Dalles (Oregon) High School team traveled to Everett to try their
luck against Baggy's boys. They were the reigning champions of Oregon. Newspapers were calling the
game the "Interstate Championship.” But luck was not with The Dalles team on Athletic Field that day.
They made the long trip home after suffering a 90-7 dredging by Everett. Not counting the Alumni
game, The Dalles was the first team Lo score a touchdown against Everett. With first-string quarterback
Glenn Carlson on the sidelines, and second-string quarterback George Guttormson sitting out as well,
115-pound Chuck Drysdale substituted as quarterback. The crowd that autumn afternocon went home
thinking there was no beating Baggy's boys. The newspapers praised Everetl's powerful play, stunning
attacks, and brilliant victories. A powerful team offensively and defensively, Everett had established itself
as the strongest prep school eleven in the Northwest. Folks referred to them reverently as "the pride of
Washington.”

Conquering the Western States

After The Dalles victory, Everett was hungry to face teams from other states. But Bagshaw wasn't about
to let his players get big heads. In order to get a better idea of his competition, he scheduled a game with
East High School of Salt Lake City, Utah, for Thursday, November 25. He even gave the Salt Lake City
team $2,500 to help with expenses. East High School was a formidable foe in this Thanksgiving Day
game, For the past three years, they had ¢laimed the state championship in Utah. But of all the East High
School teams, rumor had it this was their best. They were known as a "speedy eleven.” They simply ran
right through opponents. The Utah team played hard. But Baggy's boys played harder. When the 60-

minute whistle blew at Athletic Field, Everett had upended the East High team by a score of 67-0.

Next came a challenge from Long Beach, California. They were feared throughout Southern California.
Long Beach had defeated opponents by similar lopsided scores as Baggy's boys. It promised to be a hard-
fought battle. The game was played in California on Friday, December 17. Faculty manager John
Corbally worked out the details for the trip. After a big sendofl from the hometown fans at the Great
Northern Train Depot down on Bond Street, Everett headed south with just 12 players. They arrived in
Los Angeles a few days early. This gave them time to prepare for the game. Because Bagshaw didn't trust
the quality of water in California, Everett brought along its own barrels of water, Team managers

Reynolds "Tuffy” Durand and Anders Anderson rolled the wooden barrels of water off the train.

Long Beach declared the day of the game a half holiday. This drew a crowd of 15,000 strong to the game.

The game was played on the Long Beach campus, where new stadium grandstands had been
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coach at lowa State College (now University). In 1997, the football stadium at lowa State University was
formally dedicated Jack Trice Stadium. It became the first Division 1 school to name its foolball stadium

after an African- American athlete.”

Playing halfback for Everett, Carl Michel had a great game picking holes and returning punts. Though
Everetl's play at times was rather ragged, they finally got down to business and plowed holes through the
Cleveland line for critical gains. Cleveland made frequent substitutions during the game. Everett played
its starting eleven. It was a see-saw battle. A game of gridiron grit. The crowd cheered loudly. A large,
gray gull circled over Athletic Field. Actually, this was the fourth game at which a gull had put in an
appearance. The Daily Herald's Zac Hereth noted, "Everett's victory was the result of a gritty style of
football that would be hardly recognizable today. With quarterback Glenn Carlson, fullback Lester
Sherman and running backs George Wilson and Carl Michel leading the offense, Everett churned out
365 rushing yards on a whopping 76 carries, largely on runs between the tackles. Just eight passes were
thrown.” And, in the end, Everett won; it had beaten Cleveland by a score of 16-7. Baggy's boys had done

it -- they had won the national championship!

When the game ended, Everell fans cheered, hugged one another, tossed hats into the air, and then
rushed onto the field to congratulate Coach Bagshaw and his boys. Throughout mill town, church bells
rang, mill whistles blew, and tugboats tooted their horns. Drinks were on the house in local saloons.

Winning was a proud moment for everyone.

Now, following the game, people spoke of the seagull that had been spotted circling over Athletic Field. It
had hovered overhead throughout the game. As mentioned, a gull had been noticed at three previous
games, Folks believed it was an omen of good luck, Word spread throughout town. Seagulls became a
symbol of victory. The student body of Everett High School mounted a large, stuffed gull in the school’s
trophy case as an emblem of victory. It was nicknamed "Old Faithful.” Shortly thereafter, Everett High
School adopted the seagull as its mascot. From that day forward, the "School of Champions™ has been

known as the Everett Seagulls.
Epilogue

From 1911 to 1920, known as the "Bagshaw Years,” Everett lost only one game, and that was by a single
point, a 13-12 loss o Hoquiam in 1915, Hoquiam was good. Still, Everett got revenge the next year
beating Hoquiam 32-0. During the Bagshaw years, Everett outscored its opponents 3,001-375. Bagshaw's
1919 and 1920 teams claimed national championships. But the foundation for these teams was built upon
the success of his earlier squads. Football historian Tim Hudak rates Everett the sixth best high school

football program in the country during the twentieth century.

Furthermore, Larry O'Donnell notes, "Under Coach Bagshaw, football became a 'civic unifier’ in Everett,

a rough, tough mill town where lumber management and workers were frequently at war with each
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other.” Whether you were a member of the haves or have-nots, football was well-suited to blue collar
Everetl. The success of Bagshaw led to him being hired as head football coach at the University of
Washington. And, like Everett High School, Bagshaw turned the University of Washington football
program into a powerhouse. In nine seasons, the Huskies compiled a record of 63-22-6. Bagshaw took
teams to the Rose Bowl in 1924 (tied Navy 14-14) and 1926 (lost to Alabama 20-19).

Bagshaw was the first former UW player to be hired as the program's head coach. Nine of his Everelt
players followed him to the UW, including the likes of George Wilson (All-American), Abe Wilson, Fred
Westrom, George Gultormson, Roy Sievers, Leslie Sherman (All- American}, and Chalmer Walters.
George Wilson would be rated the greatest player in the first 50 years of UW football history. It was said

he could run 100 yards in 10.3 seconds wearing tennis shoes.

Bagshaw announced his retirement as UW coach on October 23, 1929, to be effective at the season’s end.
It had been a challenging season on and off the field. Folks respected Bagshaw, but didn't necessarily love
him. He wasn't unemployed very long. Governor Roland Hartley, an Everett lumber baron, appointed
him Supervisor of Transportation in the State Department of Public Works, on March 24, 1930, Bagshaw
collapsed and died of a heart attack at the "Old Capitol Building” in Olympia on October 3, 1930. He was
46. Stanford coach Pop Warner said, "I was shocked and grieved to learn of my friend Bagshaw's

untimely death. He was a square shooter, loyal friend, and a real sportsman.”

Everett's Athletic Field was renamed Bagshaw Field at halltime of a game on November 26, 1931, The
placard located in the northeast corner of Bagshaw Field was dedicated on November 8, 1985. Bagshaw's
son, Bob, and daughter, Margaret, unveiled the monument. Chalmer Walters and Roy Sievers, players
from the 1920 championship team, were speakers, as was longlime Everett coach and athletic director
Jim Ennis. Bagshaw was inducted into the Husky Hall of Fame in 1980. He is buried in Seattle’s Lake

View Cemelery.
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To deal with dissent, Congress passed the Espionage Act of 1917 on June 15, Debate about the bill was
often heated. Senator William Edgar Borah (1865-1940) of Idaho said that the legislation "has all the ear
marks of a dictatorship. It suppresses free speech and does it all in the name of war and patriotism”
(Borah letter, quoted in Stone, "Judge Learned Hand ...", 348).

Section 3 of Title 1 of the Espionage Act targeted free speech. This section made it a crime for any person
willfully to "make or convey false reports or false statements with intent to interfere” with the military
success of the United States or "to promote the success of its enemies”; willfully to "cause or attempt to
cause insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval forces of the United
States”; or willfully to "obstruct the recruiting or enlistment service of the United States” when the nation
is at war ("Act of June 15, 1917 ..."). Violations were punishable by fine up to $10,000 and prison

sentences of up to 20 years.

The act also authorized the postmaster general 1o exclude from the mails any writing or publication that
is "in violation of any of the provisions of this act” or that contains "any matter advocating or urging
treason, insurrection or forcible resistance to any law of the United States” ("Act of June 15, 1917 ...").
Postmaster General Albert Sidney Burleson took it upon himself to advance a level of censorship when,
on the day after the Espionage Act was passed, he directed local postmasters to forward to Washington,
D.C., any material that would "“interfere with the success of any Federal loan ... or cause insubordination,
disloyalty, mutiny, or refusal of duty in the military or naval service, or to obstruct the recruiting, draft,
or enlistment services ... or otherwise to embarrass or hamper the Government in conducting the War"
("Burleson To Postmasters ..."). Within months, the Post Office Department had excluded from the mails

the issues of more than 15 major publications, most of them Socialist and/or pacifist.

In November 1917, Attorney General Thomas Watt Gregory, referring to war dissenters, declared, "May
God have mercy on them, for they need expect none from an outraged people and an avenging
government” ("All Disloyal Men ..."). In his Third Annual Message to Congress, President Woodrow
Wilson said, "Such creatures of passion, disloyalty, and anarchy must be crushed out. They are not many,
but they are infinitely malignant, and the hand of our power should close over them at once” (Woodrow

Wilson, December 15, 1915, National Archives).
First Espionage, Then Sedition

The Wilson administration pushed Congress to enact a set of amendments, and the Espionage Act of
1918, commonly known as the Sedition Act, passed on May 16, 1918. The Sedition Act declared it
criminal for any person to say anything with intent to obstruct the sale of war bonds; to utter, print,
write, or publish any disloyal, profane, scurrilous, or abusive language intended to cause contempt or
scorn for the form of government of the United States, the Constitution, the flag, or the uniform of the
army or navy; to urge the curtailment of production of war materials with the intent to hinder the war

effort; or to utter any words supporting the cause of any country at war with the United States or
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opposing the cause of the United States.

Consequences afler the passage of the Espionage and Sedition Acts were predictable. Vigilantes
ransacked the homes of German Americans, sauerkraut was called liberty cabbage, German measles
became liberty measles, hamburgers were called liberty sandwiches, and dachshunds were renamed
liberty dogs. The American Red Cross barred individuals with German last names from joining, and
orchestras replaced selections from the German Wagner with those of the French Berlioz. In Van
Houten, New Mexico, an angry mob accused an immigrant miner of supporting Germany and forced
him to kneel, kiss the flag, and shout "To hell with the Kaiser.” In Collinsville, Illinois, a mob forced
Robert Prager (1888-1918), a German immigrant miner, to walk Main Street barefoot while wrapped in

an American flag and, after they failed to tar and feather him, hanged him.

Those not of German descent were also targeted, particularly Socialists and antiwar and labor activists.
In Texas, six farmers were horsewhipped because they declined to contribute to the American Red Cross.
Rose Pastor Stokes (1879-1933), editor of the Socialist Jewish Daily News, was sentenced to 10 years for
saying, "I am for the people, while the government is for the profiteers.” Film producer Robert Goldstein
(1883-7), a son of German Jewish immigrants, was fined $5,000 (later remitted) and sentenced to 10
years (later commuted to three years) for producing the silent film The Spirit of 76, The federal
government charged that he had willfully attempted to cause insubordination among United States
military forces by inciting hatred of now-ally Britain and its soldiers through the depiction of British

forces during the American Revolution.

The Department of Justice (IDO]) also went after certain religious groups. According to The New York
Times, "Disloyalty fostered by certain religious sects has been growing in the United States ... according
to DOJ officials ... [The government] regards the preaching of opposition to the aims of this particular
war as of seditious nature” ("Warn Seditious Pastors ..."). Special Assistant Attorney General and head of
the War Emergency Division of the DOJ John Lord O'Brian declared that "the most dangerous type of
propaganda is religious pacifism, i.e., opposition to the war on the ground that it is opposed to the word
of God" ("Some More Law").

One focus of suppression was on a book called The Finished Mystery, published in 1917 by the Watch
Tower Bible and Tract Society, run by the International Bible Students Association. This book contained
statements that government officials claimed were "treasonable, disloyal, and seditious utterances”
(Shaffer v. U.S., transcript). One passage in the book quoted a sermon given before the Espionage Act was
passed by social activist Reverend John Haynes Holmes (1879-1964) of New York's Church of the
Messiah. In A Statement to My People on the Eve of War, Holmes said, "The war itself is wrong. Its
prosecution will be a crime. There is not a question raised, an issue involved, a cause at stake, which is
worth the life of one blue-jacket on the sea or one khaki-coat in the trenches.”

(A Statement to My People on the Eve of War was still on sale in the United States at the time. While
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Bible Students. The police officials showed up without a search warrant 1o look for one of the Shafler's

fellow bible students, George Martinich, and copies of The Finished Mystery.

Austrian-born George Martinich emigrated from Croatia to Canada on August 2, 1915, and became a
naturalized citizen, then moved to Bellingham. He moved to Everett and opened a barber shop at 1207
Hewitt Avenue. Someone reported that he had refused to allow War Savings posters exhibited in his
barbershop window. State authorities had learned that Martinich had just received a shipment of The
Finished Mystery that Frank and Millie were hiding. At the Shaffer home, the officers discovered five

copies, four of which were packed for mailing. As Officer David Daniels testified:

"Shaffer again spoke up and said, "You have no right in my place,’ and Johnston had to state Lo him again
that he was a Government officer and wanted his books. After that Shaffer subsided somewhat, but

Martinich was inclined to be wrathy, and [ took and led the man outside” (Shaffer v. US., transcript).

George Martinich, like thousands of other noncitizens with "un- American views,” was arrested and soon

deported to Canada. The Alien Property Custodian Report valued his property at $216.41.

Officers returned the next day with a warrant and found another 124 copies of The Finished Mystery that
Frank and George had hidden in the barn. At about this time, Special Agent Johnston told Frank that

The Finished Mystery was a banned book. Johnston testified:

"Mr. Shaffer said he didn't know the book was banned, only about what he read in the paper. | said, T am
a Government man, Mr. Shaffer. I am telling you that this book is banned.” "Well," he said, "we have not
been advised of that, I am not taking any orders from you. I take mine from the Watch Tower Bible and
Tract Society. | said, "'You will keep talking and get into trouble. If [ were you [ would be quiet.” His wife

said, Frank, you keep still now™ (Shaffer v. U.S., transcript).
Arrested and Indicted

On April 24, 1918, Frank Shaffer was arrested. In May 1918, he was indicted on three separate counts of

violating the Espionage Act.

Count I accused Frank of, through the distribution of The Finished Mystery, attempting to incite,
persuade, and induce males between the ages of 21 and 45 and fit for military service to commit acts of

insubordination, disloyalty, and refusal of duty of the military and naval forces of the Uniled Stales.

In Count II, Frank was accused of making statements designed to interfere with the war effort by saying

to Snohomish County resident Dottie Florance,

® "There is no use in your crocheting or doing any other work for the Red Cross, as you are wasting
your lime, as the United States can never win this war against Germany.”
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® "If the people of the United States bought all of the Liberty Bonds and Thrift Stamps that they could,
they would lose their money in the treasury at the end of the war to pay people back.”
® "It would be more to the credit of the American boys if they would stay at home and refuse to go and

fight for the government in this war” (Shaffer v. US., transcript).

And in Count 111, Frank was accused of using the United States Postal Service to mail The Finished
Mpystery.

Frank came before Judge Jeremiah Neterer (1862-1943) on June 25, 1918. During his trial, Millie
testified that she sold about 100 copies of the book and that Frank sold about 25, between Oclober 31,
1917, and March 12, 1918. She was also present al a meeting on March 12, when a letter was received
from headquarters directing that no more books be distributed. Neither she nor Frank circulated any

more of the books.

Frank as well as Millie testified that he had never said what Dottie Florance claimed. But Frank also said
that he was not helping the United States in any way, shape, form, or manner to win the present war and
he had helped to hide the books that were found in the barn. Frank's beliefs, coupled with prosecution
questions about subscriptions to the Red Cross and Liberty Bonds, explains why Frank was prosecuted.
Most federal judges during the First World War were "intent upon meting out quick justice and severe
punishment to the 'disloyal,” and no details of legislative interpretation or appeals to the First

Amendment were likely "to stand in the way” (Lawrence, Eclipse of Liberty ..., 70).

On June 28, 1918, Frank was convicted by a federal jury on one of the three counts, that of using the
United States Postal Service to distribute materials that violated the Espionage Act. He appealed his
conviction and was out on $5,000 bond while his case made its way through the courts. Surety was

provided by I and Ida Crittendon and C. R. and Blanche Schweitzer of Everetl.

The U.S. Circuit Court of Appeals for the Ninth Circuit affirmed Frank's conviction in February 1919,
reasoning that the natural tendency of speech condemning war was to cause men to refuse induction --

someone who had been persuaded that war is immoral is more likely to refuse to fight in it

"It is true that disapproval of war and the advocacy of peace are nol crimes under the Espionage Act; but
the question here ... is whether the natural and probable tendency and effect of the words ... are such as

are calculated to produce the result condemned by the statute” (Shaffer v. U.S. Opinion).

The federal courts combined the legal concepts of bad tendency and constructive intent o uphold
convictions like Frank's, an approach embraced by almost every federal court that interpreted the

Espionage Act during the war.

The courts' bad tendency test is now seen as a misinterpretation of both the First Amendment and the

Espionage Act. This distortion of well-established principles of criminal law went even further in failing
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